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I would therefore hold that there was full compliance Mst. Gauri and

with the provisions of section 63, Indian Succession
Act.

The next point raised by Mr. Pandit was that the
will created an estate in perpetuity, but it is not sus-
ceptible of such an interpretation. According to the
will Sukh Dial’s property was to go to his widow for
life and after her death to two of his grandsons. This
is a perfectly legitimate manner of testamentary dis-
position. Sukh Dial’s widow could gift the property
to her next two heirs who were the two grandsons,
Pohlo and Munshi, because this gift was no more than
acceleration of succession and there is therefore noth-
ing illegal or irregular about the gift.

With regard to the last objection it has been held
that the property was the self-acquired property of
Sukh Dial.

This appeal therefore fails and I dismiss it with
costs.
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‘before the District Magistrate qs Returning Officer foung
to be prima facie false—District Magistrate ordering action
to be taken and filing complaint for prosecution of the
candidate for offences under Sections 181 182, and 193 of
the Indian Penal Code (Act XLV of 1860)—Order, whether
appealable—Complaz‘nt, whether  competent—Discretion
exercised by Court under Section 195—~Whether can be
interfered with—~Difference between q Court and quasi
judicial Tribunal, stoted.

Held, that under Section 36(2) of the Representation
of the People Act, 1951 the Returning Officer has to exs ,
mine the nomination paper and decide all objections
which may be made thereto. This power is undoubtedl'y ;
judicial in character. Byt in exercising this power he is f
authorised to come to a decision “after such summary
enquiry, if any, as he thinks necessary”. That means that §
the parties have no right to insist on producing evidence ,

which they may desire to adduce in support of their ca§§_-
€re is no machinery provided for summoning of wit §

nesses, or of compelling production of documents 1'1} an
enquiry under section 36, The Returning Officer is entitled »;
to act suo moty in the matter, In other words, the funt-
tion of the Returning Officer acting under section '36 B
judicial in character but he is not to act judicially mn dd: !
charging it. The Returning Officer deciding on the vali l} :
of the nomination Paper is not a Court for the I’Ufp"s‘”ii
section 195(1)(b) of the Code of Criminal Procedure "f”n |
the result is that even ag regards the charge under sect;;e

193, the order of the Magistrate was not appealable, as

offence wag not committed in or in relation to any P

ceeding in a Coyrt, '

Held, that there is a great difference between t_he pl'g%‘ |
ceedings before the Election Tribunal under sections d
and 92 of the Representation of the People Act, 1951, ;Zn
the proceedings before the Returning Officer under se¢ ;he
36 of the said Act. While e proceedings Dbeforé T

- Election Tribunal approximate in all essential matte!'iio“
Proceedings in cjyip courts, the proceedings under Sechjd]
6 present 5 different pictyure. There is no lis, I wtheif
persons with OPposing claims are entitled to have uiry F
rights adjudicateq in a judieial manner, but an end er;'

sp.ch as is usually conducted by an ad hoc Tribund
trusted with 4 quasi-judieja] power, |
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Held, that if the complaint relates to offences men-
: (b) and 195(1)(c), an appeal would

tioned in sections 195(1) .
be competent, but not if it relates to offences mentioned
in section 195(1)(a). Section 193 makes it an offence to

give false evidence whether it be in a judicial proceeding
or not and it likewise makes it an offence to fabricate false
evidence for use in a judicial proceeding or elsewhere. If
the offence is not committed in a judicial proceeding, then
it will fall outside section 195(1)(b) which applies only
when it is committed in or in relation to a proceeding in
Court, and there is in consequence no bar to complaint
being made in respect thereof unaffected by the restric-
tions contained in section 195(1)(b) but if the offence
under section 193 is committed in or in relation to a pro-
ceeding in Court, then it will fall under section 195(1)(b).
and the order directing prosecution under section 476 will
be appealable under section 476-B.

Heh‘l, that no doubt section 476 must be taken to be
:j;alislflve of all the powers of a Court as such to lay a
undsra;;l;} and .that a complaint filed by it otherwise than
476 does n, :eCtlon should not be entertained. But section
from hilnszlfpredudpf the officer presiding over a Court
of the Moo, referring a complaint, and the jurisdiction

agistrate before whom the complaint is laid to try

it like anvy . :
section, ¥y other complaint is not taken away by that

He
sectionlilésﬂi]: ta hether action should be taken under
the application ma(tlte‘r prl.marily for the Court which hears
terfered ity ian its discretion is not to be lightly in-
But where ‘che;l appeal, even when that is competent.
it is prep()SterOu;gISIature does not provide for an appeal.
Supreme (v '?n the part of the appellant to invite the
ourt {o interfere in special appeal.

Held that ;
Suisheg 4 C(i:;r;tfmay be stated broadly that what distin-
charged wigp, 4 dull;om a quasi-judicial tribunal is that it is

declare the Y ‘FO decide disputes in a judicial manner
Ment. Ty daeiq Tights of the parties in a definitive judg-
Parties gpq en‘éit? 1 a judicial manner involves that the
SUpport of their i;i 23S a matter of right to be heard in
it algg : @im and to adduce evidence in proof of
Buthority 4, 'Mports an obligation on the part of the

decid
€ the matter on a consideration of the
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evidence adduced and in accordance with law. When a
question, therefore, arises as to whether an authority
created by an Act is a Court as distinguished from a quasi-
judicial tribunal, what has to be decided is whether having
regard to the provisions of the Act it possesses all the
attributes of a Court. .

(Appeal by special leave from the judgment and
order, dated the 10th June, 1953, of the Punjab High Court
at Simla, in Criminal Revision No. 86 of 1953, arising out
of the judgment and order, dated the Tth January, 1953,
of the Court of Sessions Judge, Karnal, in Criminal Appeal
No, 355 of 1952).

For the Appellant: Mr. N. C. CHATTERJI, Senior
Advocate (Mr. VIR SEN SAWHNEY and Mr.
RasinoEr NaramN, Advocates, with him).

For the Respondent: MR. GOPAL SINGH and Mr. P. G.
GokHALE, Advocates,

S

F JUDGMENT

The judgment of the Court was delivered by

VENKATARAMA Avvar, J.—The appellant was a
candidate for election to the House of the People from
the Karnal Reserved Constituency during the last
General Elections. The proviso to section 33(3) of
the Representation of the People Act (XLIII of 1951),
omitting what is not material, enacts “that in 2 cons{
tituency where any seat is reserved for the SChedl;.'
ed Castes, no candidate shall be deemed 1o be quat-
fied to be chosen to fill that seat unless his nOmif}ah;n
paper is accompanied by a declaration verified in the
prescribed manner that the candidate is 2 membe¥ ©
‘the Scheduled Castes for which the seat has beef! Si
reserved and the declaration specifies the Partlcu}al'
caste of which the candidate is a member and also £h€

, v e
area in relation to which such caste is On€ of tll;
Scheduled Castes”. Rule 6 of the Flectio Rui€

the above

provides that the declaration referred to i
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proviso shall be verified by the candidate on
solemn affirmation before a Magistrate. Schedule II

contains the form of nomination paper to be used,

oath or Shri Virindar

Kumar
Satyawadi
v

with the terms in which the declaration is to be made The St'ate of

by the candidate and verified by the Magistrate. On
5th November, 1951 the appellant signed two nomina-

Punjab

tion papers, each containing the following declara- Venkatarama
Ayyar, J.

tion :—

“I hereby declare that I am a member of the
Balmiki Caste which has been declared to
be a Scheduled Caste in the State of
Punjab "

The Balmiki Caste is one of the castes declared to be a
Scheduled Caste under the “ Constitution (Scheduled
Castes) Order, 1950 7. 'The above declaration was
;\T/}Zd.e tOn solemn affirmation before the First-Class
theg;f) rate, Karnay and the nomination papers with
Magiszve declaration were filed before the District
One Jaireg:;nKsarnal’ who was the returning officer.
which is oe ofa];lp’ a member of the Chamar caste.
candidate for tht e Scheduled Castes, was also a
that the appely e seat, and he raised the objection
at he ngihgltfwas not a Balmiki by caste, and
ton 10 the peq elore not guahﬁed to stand for elec-
declaratiop afoel“ve_d Constituency. Acting on the
the objection resaid, the returning officer overruled
the appellant and accepted the nomination paper of
ant as valid. At the polling, the a
, ppellant

gOt the ma' 3
Jorit
Was declareq dg’ﬂ;fe\{gctf:é and on 6th March, 1952, he

On 27
applicationt};\::ugfusm _1952, Jai Ram Sarup filed the
under Section ot which the present appeal arises,
Procedyre befs 476 and 195 of the Code of Criminal
toneq ¢ th Ote the District Magistrate, who func-
€ Teturning officer. He therein alleged

that the d
eclaration made by the appellant that he
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| Shri Virindar 'belonged to the Balmiki caste was false, that, in fact,

Kumar
Satyawadi

he was born a Muslim and had been converted to
Hinduism, and that therefore “in the interests of

The S?:;zte of justice ” and “ for safeguarding iiie interests of the

Punjab

Scheduled Castes ”, proceedings should be taken for
his prosecution. In his counter-affidavit the appel-

Venkatarama lant stated :

Ayyar, J,

“1 am not a Muhammadan by birth. On the
other hand, I was born in Balmiki Hindu

family. I am a Hindu .

The District Magistrate beld an enquiry in which one
Prithi Singh Azad, President of the Depressed Classes,
Delhi, gave evidence that the appellant was a Muslim
of the name Khaliq Sadiq, that in 1938, he applied to
the Suddhi Sabha to be converted to Hinduism, that
he was so converted, and that thereafter he came to be
known as Virindar Kumar. In cross-examination, ‘he
stated that the appellant had admitted before him
that he was a Muslim by birth. He added that he had
two Muslim wives living at the time of the conver
sion. The applicant, Jai Ram Sarup, also produced
ten letters stated to be in the handwriting of the ap-
pellant in proof of the above facts. On 17th Septem-
ber, 1952, the Magistrate passed an order that there
was a prima facie case for taking action, and on ggth
September, 1952, he filed a complaint before the ¥ irst
Class Magistrate, Karnal, charging the appellant W_1th
offences under sections 181, 182 and 193 of the India®
Penal Code;

Against this order, the appellant preferred aln
appeal to the Court of the Sessions Judge, Kama
who dismissed the same on the ground that the re-
turning officer was not a Court, that the proceedmgz
before him did not fall under section 476, and fl?;e
therefore, no appeal lay under section 476-B. * h
appellant took the matter in revision before the Hié

f

f

|

i
f

h
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£

| Court, Punjab, and that was heard by Harnam Singh,Shri Virindar

{J, who held, differing from the Sessions Judge, that s Ifumard‘
the returning officer was a Court, and that his order 2 sta 1
was therefore appealable. He, however, held that Puni‘ab

on the merits there was no case for interference, and

accordingly dismissed the revision. It is against thisVenkatarama
order thatthe present appeal by special leave is Ayyar, J.

{ directed.

On behalf of the appellant Mr. N. C. Chatterjee
argues that having held that the order of the return-
ing officer was appealable, the learned Judge ought
to have remanded the case for hearing by the Sessions
Judge on the merits, and that his own disposal of
the ¥natter was summary and perfunctory. The con-
tentlo}l of Mr. Gopal Singh for the respondent is that
the view of the Sessions Judge that the returning
officer was not a court and that his order was not,
g:ﬁzrefgre, appealal?le was correct, and that further
gint oraer of the High Court in revision declining to
‘nterfere on the merits was not liable to be question-
fd In special appeal in this Court.

|
!
i

whet’fqhe f;st question that arises for our decision is
| on 17;:'8 e order of the District Magistrate passed
!to appe Ieptember, 1952, as returning officer is open
printpara' Tbe statutory provisions bearing on this
rimina;e S;Ctlons 195, 476 and 476-B of the Code of
that g rocedure. Section 195(1)(a) provides
Punishablo urt S1ha11 tak.e cognizance of any offence
enal Cocf under sections 172 to 188 of the Indian
Public ofﬁe €Xcept on the complaint in writing of the
195(1)(p )cer concerned or of his superior. Section
of the of €nacts thgt no Court shall take cognizance
is commi;nce? ment}@ned therein, where such offen::e
any mWEd 0, or in relation to, any proceeding in
Court, op , eXcept on the complaint in writing of such
°r a Court to which it is subordinate. The
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Shri Virindar offence under section 193 is one.of those mentioned
Kumar . in section 195(1)(b). Section 476 prescribes the
Saty:wadl procedure to be followed where a Court is moved to
The State of 1Y @ complaint, and that applies only to offences men-
Punjab tioned in sections 195(1)(b) and 195(1)(c) and
not to those mentioned in section 195(1)(e). Sec
Venkatarama  tion 476-B provides for an appeal from an order pas

Ayyar, J. _sed under section 476 to the appropriate Court. The
% result then is that if the complaint relates to offences

. = mentioned in sections 195(1)(b) and 195(1)(c), an
o “ appeal would be competent, but not if it relates to
©‘offences mentioned in section 195(1)(a). Now, the
i order of the Magistrate dated 17th September, 19523
directs that the appellant should be prosecuted for/
offences under sections 181, 182 and 193. There isno.
dispute that the order in so far as it relates to offences.
under sections 181 and 182 is not appealable, as they |

fall directly under section 195(1)(a). The contro- |
versy is only as regards the charge under section 193
Section 193 makes it an offence to give false eV.ide.nce
whether it be in judicial proceeding or not, and it like,
wise makes it an offence to fabricate false evidence for

. - a 3 * e ‘
use in a judicial proceeding or elsewhere. di;};
offence is not committed in a judicial Procee™
which ap

then it will fall outside section 195(1)(b), W& 2
plies only when it is committed in or in relation tono
proceeding in Court, and there is in Consequencfeun'
bar to a complaint being made in respect t.hereo {ion
affected by the restrictions contained 11 s'eccom'
195(1)(b). But if the offence under section 1.93 léourt,
mitted in or in relation to a proceeding the
then it will fall under section 195(1)(D); ariviube
order directing prosecution under section

. r
appealable under section 476-B. The p oint f(;er n

cision therefore is whether the returning Oﬁi e
deciding on the validity of a nomination papé

Co
section 36 of the Act can be held to act as 2

Pl
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“The question thus raised does not appear to be cover- Shri Virindar
| Kumar

"d by authority, and has to be decided on the true o .= wadi
“haracter of the functions of the returning officer and yv
‘he nature and the extent of his powers. The State of
“ There has been much difference of opinion as Punjab
J1o the precise character of the office of a returning -
officer, viz., as to whether he is a judicial or minis- Venkatarama
terial officer ”, says Parker in Election Agent and
Returning Officer, Fifth Edition, page 30. The true
view, according to him, is that he partakes of both
characters, and that in determining objections to
nomination papers, he is a judicial cfficer. That is
also the view taken in Indian decisions. But before
we can hold that the proceedings before a returning
oﬂice:'r resulting in the acceptance or rejection of a
nommation paper fall within section 195(1)(b) of
the Code of Criminal Procedure, it must be shown not
rfnex;;ly tha'f they are judicial in character but that
i:ra feal;n}ille' is acting as a Court in respect thereof. It
bodior an(liai .feature of modern legislation to set up
adioi o ribunals, and entrust to them work of a
cepted o aracter, but they are not Courts in the ac-
N Observ:f{ebOf that term, though they may possess,
of Austrgliq \}7 Iz'v‘oerc?eTSa?nlé’ey, L: C in Shel Compa.ny
(1), some of the i ommissioner of Ta:f:afizon
tion between Co PPings ‘?f a Court. The distine-
o urts and tribunals exercising i-
judicial functions ; . cising quasi
Whether an auth S 1s Wel.ln-estabhshed, though
ority constituted b ticular
enactment falls Withi y a particuia
n one category or the other

may, on the provis;
to argumentp ovisiong of that enactment, be open

Ayyar, J.

There
ourts in E}Illasl been considerable discussion in the
essentig] chag‘and .a‘f{d Australia as to what are the
racteristics of a Court as distinguished

from
a tribyn
al isi i-judi
al exercising quasi-judicial functions.
1931) AC. 275, 208




172 ~ PUNJAB SERIES [voL

Ry

Shri Virindar Vide Shell Company of Australia v. Federal Commis-

Kumar,
Satyawadi
v.

The State of
Punjab

Venkatarama
Ayyar, J.

~is a court. The statutory provision bearing oD

sioner of Taxation (1), R. v. London County Council |
(2), Cooper v. Wilson (3), Huddart Parker and Co.
v. Moorehead (4), and Rola Co. v. The Commonwealth |
(5). In this Court, the question was considered in
some fulness in Bharat Bank Ltd. v. Employees of
Bharat Bank Ltd. (6). It is unnecessary to traverse
the same ground once again. It may be stated broad-
ly that what distinguishes a Court from a quask
judicial tribunal is that it is charged with a duty to
decide disputes in a judicial manner and declare the
rights of parties in a definitive judgment. To decide
in a judicial manner involves that the parties are en-
titled as a matter of right to be heard in support of
their claim and to adduce evidence in proof of it. And
it also imports an obligation on the part of the autho-
rity to decide the matter on a consideration of the |
evidence adduced and in accordance with law. When
a question therefore arises as to whether an afltho'
rity created by an Act is a Court as dis'r:ing“ls.hed
from a quasi-judicial tribunal, what has to be decided
is whether having regard to the provisions of the Act
it possesses all the attributes of a Court.

™ We have now to decide whether in view of the |
principles above stated and the functions and powers
entrusted to the returning officer under the Act this
matter is section 36. Under section 36(2), the re:
turning officer has to examine the nomination pap;‘
and decide all objections which may be made ther®™
This power is undoubtedly judicial in character. to

in exercising this power, he is authorised to 0™

(1) [1931] A.C. 275, 296
(2) [1931] 2 R B. 215
(3) [1937] 2 K.B. 309
(4) [1908] 8 C.L.R. 330
(5) [1944] 69 C.L.R. 185
18) [1950] S.C.R. 459

he |
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a decision “ after such summary enquiry, if any, as Shri Virindat
he thinks necessary 7. That means that the parties Kumar
have no right to insist on producing evidence which Satyzwadl
they may desire to adduce in support of their case. Tpe State of
There is no machinery provided for summoning of  Punjab
witnesses, or of compelling production of documents
in an enquiry under section 36. The returning officer Venkatarama
is entitled to act suo motu in the matter. When one Ayyar J.
compares this procedure with that prescribed for trial

of election petitions by the Election Tribunal under

sections 90 and 92 of the Act, the difference between

the two becomes marked. While the proceedings
before the Election Tribunal approximate in all es-

senti'al matters to proceedings in civil courts, the pro-
ceedmgs under section 36 present a different picture.
There 18 no lis, in which persons with opposing claims
?I”e.eptltled to have their rights adjudicated in a
judicial manner, but an enquiry such as is usually
Cond}l?tec.l by an ad hoc tribunal entrusted with a
g?i;l'l"*dmal'power. In other words, the function
" dicfaf?tummg officer acting under section 36 is
diSChargilill clfltaracter, but he is not to act judicially in
officer deci%i iln." We are of opinion that the returning
is not a Courtgf on the validity of a nomination paper
the Code of Co‘r t-he purpose of section 195(1)(b) of

Ol Lriminal Procedure, and the result - is

that even 5
s
the order of tregards the charge under section 193,

offence wag n};i liagls'frate was n?t appealable, as the
Proceeding g 4 Cmnntted in or in relation to any
Sessions Jyq OUrF, In this  view, the learned
incompetent g:n‘g’as right ir} dismissing the appeal as
Chatterjee thy ththe question argued by Mr. N. C.
UMt 16 haye pony 0 JUdge of the High Court

Sessions Jude remanded the case for hearing by the
ge on the merits does not arise. )

It was n
applicat fext argued for the appellant that as the

ion or v ies .
1 .
Nitiating prosecution under section



n

v

The St:ate of
Punjab

Venkatarama
Ayyar, I.
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Shri Virindar 193 was made under section 476 on the as.sumption
Kumar
Satyawadi

that the returning officer was a Court, the order pas-
sed thereon must, in the view that he was not a Court,
be quashed as without jurisdiction. But then, it
should be noted that the application was presented
under section 185 also, and it was necessary to move
the returning officer under section 195(1)(a) with
reference to the offences under sections 181 and 182,
and there could be no question of quashing the order

“as without jurisdiction. Even as regards section 193,

the position is this. It has no doubt been held that
section 476 must be taken to be exhaustive of all the .
powers of a Court as such to lay a complaint, and that
a complaint filed by it otherwise than under that sec-
tion should not be entertained. But there is abum
dant authority that section 476 does not preclude the
officer presiding over a Court from himself prefer-
ring a complaint, and that the jurisdiction of the
Magistrate before whom the complaint is laid to ¥
it like any other complaint is not taken away by that
section. Vide Meher Singh v. Emperor (1), Emperog
v.Nanak Chand (2), Har Prasad v. Emperor (3) %n

Channu Lal v. Rex (4). There is thus no legal
pediment to a returning officer filing a complaint under
sections 181 and 182 as provided in section 195(1)(a)
and charging the accused therein with also an offence
under section 193. In this connection, it should .béf
mentioned that the appellant himself took the Omehce
tion before the Magistrate that qua returning officer’ :
was not a Court and that the proceedings under sectmn
476 were incompetent, and that that was overruled ?S
the ground that it was an enabling section. Theretl d’
therefore, no ground for holding that the order date

17th September, 1952 was without jurisdiction.

(1) AR, 1933 Lah. 884
{2) ALR. 1943 Lah, 208
(3) AlR. 1947 ALl 139
4)  [19503 51 Cr. L.J. 199
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It was finally contended that the Magistrate was Shri Virindar
under a misapprehension in stating that the appellant Kumar
had declared that he was born a Balmiki, whereas, in Satyawadi
fact, he only declared that he was a Balmiki by caste. ppe Svt.ate of
But it was the appellant himself who pleaded in his Punjab
counter-affidavit that he was not a Muslim by birth,
and was born in a Balmiki Hindu family, and the ob- Venkatarama
servation of the Magistrate has obvious reference to Ayyer, Y.
what was pleaded and argued by the appellant. And
it should also be noted that no objection was taken
eitt}er in the grounds of appeal to the Sessions Court
or in revision to the High Court with reference to the
above remark. Moreover, the charge as laid in the
COmplair:(t is that the declaration of the appellant in
;le nomination paper that he “was a member of the
mj’éﬁ::;eciiti}’l’i was falsta. There is accordingly mno

s contention.

Ordeitor;lté;t bl\fj[ en}phasised that in the view that the
was final t; agistrate fiated 17th September, 1952,
that order t’is appeal being really directed against
we can inte;'fere ml-lst b e. exceptional grounds before
el o e riere let‘%l it in special appeal, and none
ther oo Sh eswabhshed. On the other hand, whe-
o F;rim .%uld,, be taken under section 195 is a
et o 31;1 (;r for t.he (:Jourt which hears the anpli-
| edwih o 1‘seretmn is not to be lightly interfer-
 hore, o hérgei}: ever} when that is competent. But
' pveat 1 m:e e legislature does not vrovide for an

® invite this O posterous on the part of the avellant

ourt to interfere in special appeal.

This i
appeal is accordingly dismissed.

2970
HC —600—8-5-56—CP & S. Pb. Chandigarh.




